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MedPAC’s Report to Congress

April 2, 2006

n March 1, the Medicare Payment Advisory Commission (MedPAC) released its report to Congress on

Medicare payment updates for 2007. The report recommends that the Centers for Medicare and Medicaid Ser-
vices (CMS) revise the system used to determine Medicare reimbursements for different forms of medical services.
Specifically, MedPAC recommends the establishment of “a standing panel of experts” appointed to help CMS dis-
cern overvalued services and review recommendations from the Relative Value Scale Update Committee (RUC) —
the private sector advisory committee formed by AMA that advises CMS on the values of physician services, known
as relative value units (RVUs).

Under the current system, CMS assigns RVUs to medical services based on the amount of resources required to
provide the services, with higher reimbursements provided for services with higher RVUs. CMS reviews the RVUs
every five years, based — in large part — on RUC’s recommendations. In its report, MedPAC maintains that the
five-year review system “does not do a good job of identifying services that may be overvalued” and that CMS has
“relied too heavily on physician specialty societies to identify services that are misvalued.” In most cases, MedPAC
said, RUC recommends higher RVUs for specialty care, which has led to decreased reimbursements for primary
care. MedPAC Chair Glenn Hackbarth said that the disparity raises concerns about the future supply of primary
care physicians, and added that the number of medical students in primary care residencies has had “a pretty precip-
itous drop-off.” Regarding its recommendation for the establishment of a new committee, MedPAC specified that
“The group should include members with expertise in health economics and physician payment as well as members
with clinical expertise.” Hackbarth said that CMS can establish such a committee independently, but added that
Congtess likely will have to provide financial support.

The MedPAC report also includes a number of other recommendations finalized in January that would reduce
Medicare reimbursements for hospital care, home health care, and skilled nursing care, among other medical ser-
vices. These recommendations are in line with the Bush Administration’s proposal to cut Medicare spending this
year. During the hearing on MedPAC’s report, Representative Nancy Johnson (R-CT) raised concerns that more
than 50% of U.S. hospitals currently operate at a loss on care provided to Medicare beneficiaries. Hackbarth re-
sponded that the MedPAC recommendations are intended to compensate for an increase in reimbursements from
private health insurers to hospitals. “We shouldn’t gear Medicare policy to make sure they make a profit,” he added.
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Some Hospitals Deficient in Pediatric-Emergency Preparedness (Conrd from page 1)

indicating that, although the majority of children who
need emergency medical care are brought to hospitals
that have appropriate emergency care specialists and
equipment, a significant number are treated at facilities
that lack the recommended pediatric equipment and a
tully-trained staff.

The survey was conducted to learn how well hospitals
were implementing the guidelines set by the American
Academy of Pediatrics and the American College of
Emergency Physicians in 2001. Developed after the
Consumer Product Safety Commission’s 1998 study of
hospital emergency services for children found that
emergency and critical care of infants and children var-
ied widely in different regions of the country and by
different types of hospitals, the guidelines called for
more pediatric services, medical expertise, and supplies
and equipment small enough for children. To measure
hospitals’ compliance with the guidelines and overall
preparedness for pediatric emergencies, the Health Re-
sources and Services Administration’s Maternal and
Child Health Bureau had certain questions added to
CDC’s 2002-2003 National Hospital Ambulatory Medi-
cal Care Survey. The findings included the following:

» While 90% of all U.S. hospitals admitted pediatric
patients, less than half (40%) had separate inpatient
pediatric wards.

» Half the hospitals surveyed had on hand more than
85% of the recommended medical supplies for pedi-
atric patients, but fewer than 6% had available all the
supplies in the full range of sizes.

» Nearly three-quarters (71%) of EDs had board-cer-
tified emergency medicine physicians available, and
25% had access to a physician board-certified in
pediatric emergency medicine.

» For 62% of EDs, board-certified pediatric physi-
cians were on call or available elsewhere within the
hospital, but only 25% of EDs had written proto-
cols outlining when to call in the specialist.

» Between 1998 and 2003, the percentage of hospitals

with a pediatric intensive care unit was unchanged
at 10%.

In general, the survey found that the vast majority of
children who need emergency care are brought to hos-
pitals that see more than 10,000 pediatric patients each
year, and that these larger hospitals are more likely to
have a pediatric ward, a pediatric intensive care unit,
and a board-certified pediatric emergency physician on
staff. In commenting on the findings, Kimberly
Middleton, a health scientist at CDC’s National Center
for Health Statistics and the report’s lead author, said,
“We are pleased to find that the hospitals that see the
majority of these young patients are the best prepared,
but we also believe other hospitals would benefit from
strengthening their capacity.”

CDC will gather more information about hospital pre-
paredness for pediatric emergencies in its 2006 survey.
The complete report on pediatric-emergency prepared-
ness based on the 2002-2003 survey is available at
www.cdc.gov/nchs.

HHS Secretary Warns: Prepare for Pandemic

On February 24, Department of Health and Human Services (HHS) Secretary Mike Leavitt warned communities
not to count on federal agencies to save them if a flu pandemic strikes. “Any community that fails to prepare
with the expectation that the federal government will come to the rescue will be tragically wrong,” Leavitt told the
audience at Maryland’s Pandemic Influenza Summit.

Leavitt advised people to stockpile food and medical supplies in case an outbreak affects truck drivers and super-
markets. He did not specifically mention the federal government’s much-criticized response to Hurricane Katrina,
but he noted that a pandemic would be far more difficult to respond to than the hurricane that destroyed large
swaths of New Otleans and Mississippi. Leavitt also stated that it would be logistically impossible for the federal
government to respond to a widespread flu outbreak. (Cont’d page 3)
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BioSense: Detecting Infectious-Disease Outbreaks

ith avian flu spreading to countries in Europe, the Middle East, and Africa at a growing pace, health officials

e‘ are looking to make bigger strides in the rapid detection of infectious-disease outbreaks. As part of this effort,

the CDC is developing a national electronic surveillance system called BioSense that is designed to help health offi-

cials spot an illness outbreak soon after infected people show up at EDs. By the end of the year, BioSense is ex-

pected to link 250 hospitals in more than 30 cities to servers at CDC’s Atlanta headquarters where officials will look

at disease patterns in several major metropolitan areas at once. State and local health officials will be able to tap into
the system to review the data collected on symptoms and diagnoses of illnesses in their area.

According to Blake Caldwell, the senior advisor to CDC who is leading the development of BioSense, in the event
of a bioterrorism attack, or if bird flu breaks out in the U.S., “we would have broad, rich data that would show us
how big it is, where it’s spreading, how fast.” He added that the system could also help evaluate whether the pub-
lic-health response is working. Last year the federal government spent $50 million on BioSense, and CDC expects
to receive another $50 million this year.

Sifting through all the data that pour in from hospitals can be a formidable task, however, even electronically. Fur-
thermore, unless an electronic database is connected to every doctor’s office, those infected by diseases with the
highest threat to overall public health could still slip through the safety net. Public health officials acknowledge that
computers are not necessarily going to outsmart doctors, since symptoms such as fever and cough could indicate a
variety of problems ranging from a routine 24-hour bug to avian flu. Despite these limitations, real-time electronic
monitoring of symptoms seen within an ED is a huge step forward. For decades, federal officials used the handwrit-
ten reports mailed by healthcare workers to track diseases. Such paper surveillance systems were becoming ineffi-
cient, but the 9/11 attacks and rapid spread of bird flu and SARS made them obsolete.

Currently, at least 100 local or state disease-surveillance programs in the U.S. already crunch data daily on everything
from school absenteeism to pharmacy sales of diarrhea medication to the incidence of flu and other common ill-
ness. These programs are generally run by state and local health departments, and they will not be a part of
Biosense. While the electronic-surveillance systems have raised questions about potential intrusion on patient pri-
vacy, some officials say that existing public health laws already give them access to the same data in a public health
investigation.

North Carolina’s system is considered one of the most advanced disease-detection programs in the country. Ini-
tially, a rudimentary version collected data from only six hospitals, but the anthrax attacks in 2001 made health offi-
cials realize they needed a more sophisticated system. That system is now up and running in 72 hospitals and —
within a few weeks — 113 hospitals are expected to be linked to the state’s electronic database, which officials scour
at least twice daily for warning signs of infectious-disease outbreaks. BioSense, the national system being developed
by CDC, will be similar to North Carolina’s system.

HHS Secretary Warns: Prepare for Pandemic (Contd from page 2)

To help Maryland prepare, Leavitt promised the state $1.8 million in federal funds. He also said the state is sure to
get more as HHS distributes $350 million in funding that Congress has earmarked for states.

As part of HHS’ series of pandemic summits being held in each state, Maryland’s seminar brought together health
care workers, researchers, and the heads of local, state, and federal agencies to discuss strategies for dealing with an
outbreak of a new flu strain. A flu pandemic has not occurred since 1918, but fears of a new one are being stoked
by the avian flu strain that has devastated poultry stocks and killed more than 90 people, mostly in Asia. Thus far,
the virus, H5N1, has only spread from birds to humans, but concern that it could mutate into a form easily trans-
mitted between humans is rising.
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Report Outlines Legal Pros, Cons of Medical Liability Proposals

q new report from the Congressional Research Service (CRS) — Medical Malpractice Liability Reform: Legal

ssues and Fifty-State Survey of Caps on Punitive Damages and Noneconomic Damages — leaves aside
the policy question of whether overhaul of the medical tort system is a good idea and instead explains specific tort
reform proposals and their pros and cons from a legal perspective. Issues that the CRS report examines include the
merits and drawbacks of instituting limits on noneconomic damages, the legal pros and cons for capping punitive
damages, limiting joint and several liability, limiting lawyers' contingent fees, and other medical malpractice-related
proposals.

CRS says that proponents of caps argue that a lack of caps "guarantees inconsistency and unpredictability in the tort
system, and forces insuters to counter this uncertainty by charging higher premiums." Backers of caps on
noneconomic damages also say that disagreement over these damages is "a major obstacle" to out-of-court settle-
ment, thus increasing litigation and coercing insurers to overpay on settlements of smaller claims, according to the
report. Moreover, they counter that juries tend to inflate noneconomic damage awards to cover some or all of the
plaintiff's attorneys' fees.

According to the report, opponents of limiting patients' noneconomic awards say that such caps punish those with
the worst injuries as a result of medical malpractice and are useless as a means to lower or restrain medical malprac-
tice insurance premiums. Opponents also note that a $250,000 cap has been in place since 1975 in California and
that inflation has greatly reduced the value of a $250,000 award. Opponents of caps on noneconomic damages also
say that jury awards for noneconomic damages "are not totally arbitrary, as they often are based on multiples of the
award for economic damages."

The nonpartisan CRS also included in the report a state-by-state chart detailing current caps on punitive and
noneconomic damages.

The States: Medical Malpractice Update

v DE Bill Subsidizes Malpractice Insurance Costs v/ Idaho, Iowa, and Vermont Consider Making

A bill — SB 123 — awaiting action in the Delaware
House Economic Development, Banking and Insur-
ance Committee would provide subsidies to obstetri-
cians and other physicians in high-risk specialties to
help cover the cost of malpractice insurance. The
measure was approved by the Senate last June by a
vote of 18 to 3. According to State Insurance Com-
missioner Matt Denn, the subsidies, which would
total $1.2 million in 2007, will be financed by the
state through a surcharge on excess reserves held by
health care companies. The Delaware chapter of
the American College of Obstetricians and Gynecol-
ogists recently endorsed the bill, but the Medical
Society of Delaware has concerns that the measure
would discourage additional medical liability re-
forms.

Apologies for Medical Errors Inadmissible

On February 17, Idaho lawmakers voted to send a
bill to the House that would make health care work-
ers’ “expressions of apology, condolence and sympa-
thy,” as well as explanations of what went wrong,
inadmissible in court under certain circumstances in
medical malpractice cases. “We are trying to use the
law in a way that will allow physicians and patients
to speak to one another more freely,” said Ken
McClure, a lobbyist for the Idaho Medical Associa-
tion. Barbara Jorden, a lobbyist for the Idaho Trial
Lawyers’ Association, said that, while her group
largely supports the bill, she believes explanations
should be permissible in court.

The Iowa House on March 22 voted 77 to 22 to
approve a bill — HB 2716 — under which plaintiffs
could not submit apologies from physicians as evi-
dence in malpractice lawsuits. According to State
Representative Kraig Paulsen (R), the legislation
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would allow physicians and other health care profes- v Bill to Cap Noneconomic Damages in Tennes-

sionals to "have a bedside manner where they are
able to express some sympathy when an outcome is
adverse, regardless of whether there is negligence
involved." According to the lowa Medical Society,
studies have found that apologies from physicians
have reduced the number of malpractice lawsuits.
However, opponents said that the legislation is inad-
equate.

On March 23, the Vermont State Senate unani-
mously passed a bill under which plaintiffs could not
submit apologies from physicians as evidence in
malpractice lawsuits. According to supporters, a
"genuine apology" from a physician might alleviate
the patient's anger over a mistake and might "open
the door to a negotiated settlement rather than an
expensive court battle over terms" when appropri-
ate.

v' New Malpractice Ballot Measure in Kentucky

Kentucky state Representative Bob DeWeese
(R-Louisville) has teamed with doctors in support of
a proposed constitutional amendment aimed at re-
ducing malpractice insurance rates, but without al-
lowing for caps on victims’ damages for pain and
suffering. DeWeese’s plan is similar to the now-
stalled Senate Bill 1 in that it would offer voters a
proposal requiring that medical malpractice lawsuits
be screened before heading to trial, but it is viewed
as a compromise because it removes the caps on
monetary damages. DeWeese, a physician, believes
the move would help reduce the number of frivo-
lous lawsuits.

see Defeated

The Tennessee House Judiciary Subcommittee on
Civil Practice and Procedure last week voted 3 to 2
to defeat a bill that would have capped noneco-
nomic damages in malpractice lawsuits at $250,000
and placed new limits on attorney fees in such cases.
State Representative Rob Briley (D), who chairs the
subcommittee and also chaired a legislative study on
medical liability, said claims that the state faces a
malpractice insurance crisis because of lawsuits are
"totally subjective," adding that the legislation would
unfairly penalize patients who experience injuries
because of malpractice. Briley also said that the sub-
committee would not reconsider the legislation this
year. Similar bills have failed for the past four years
in the state Legislature.

v Wisconsin Governor Signs Cap Bill into Law

On March 22, Wisconsin Governor Jim Doyle (D)
signed a bill that caps noneconomic damages in mal-
practice lawsuits at $750,000. This bill is the Legisla-
ture’s second attempt to find a number both the
Governor and the state Supreme Court would ac-
cept. Doyle vetoed an earlier and lower version of
the cap.

Supporters maintain that the new law will help stabi-
lize the state medical community. State Rep. Curt
Gielow (R), who co-sponsored the legislation, said,
"It's a fine balance between fairness to the injured
plaintiff and fairness to the overall public that needs
access to health care." However, Dan Rottier, presi-
dent of the Wisconsin Academy of Trial Lawyers,
said that the law "takes away the rights of the most
severely injured to be treated equally under the law."
Opponents predict that the law will face court chal-
lenges.



